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Local Government Shires Association of NSW
Association of NSW
Lithgaw Clty Counell
Scanned -
Our ref: R90/0240-02 Qut-15904
19 March 2008 28 MAR 2008
Mr Paul Anderson Doc. No -

General Manager

City of Lithgow Council
PO Box 19

LITHGOW NSW 2790

GDA Ref. -

Dear Mr Anderson
Legal Assistance — Gosford City Council v Tauszik

The Executives of the Local Government Association and the Shires Association approved an application by
Gosford City Council for assistance under the Legal Assistance Policy in the matter of Gosford City Council v
Tauszik [2006] NSWCCA 193.

Facts of the Matter

The Environmental Planning and Assessment Act 1979 (the EP&A Act) allows a council to make a planning
instrument and Gosford has the Gosford Planning Scheme Ordinance in place as one of its four planning
instruments. .

Gosford also has a Tree Preservation Order (the TPO) made by way of Clause 44 of the Gosford Planning Scheme
Ordinance.

Mr Tauszik was prosecuted by way of the EP&A Act in the Land and Environment Court by council for the
removal of three large Norfolk Island pine trees from the front of his property. Mr Tauszik did not have the
approval of council to remove the trees.

Senior counsel had advised council that a prosecution of Mr Tauszik in the Land and Environment Court for a
breach of the Gosford Planning Ordinance Scheme was appropriate.

The Land and Environment Court convicted Mr Tauszik and fined him $25,000 and ordered him to replant 2 trees
and pay council’s costs in the matter.

Mr Tauszik appealed to the Court of Criminal Appeal against the decision of the Land and Environment Court.

The Court found that consent for the removal of the trees had to be obtained by way of the TPO and not the
EP&A Act and therefore the removal of the trees was not an offence under the Gosford Planning Scheme
Ordinance.

A prosecution under the TPO had to commence within six months of the offence being committed and the Court
found that council was now statute barred from bringing proceedings against Mr Tauszik.

Gosford City Council put forward that two important legal principles were being considered by the Court.

1. That a breach of a TPO is a breach of the EP&A Act and not merely a breach of a council Order and that the
issue of the different times allowed for the starting of proceedings against separate Subsections of the Act are

no longer applicable, and
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